
MEMORANDUM1
2

To: Advisory Committee on Civil Rules3
From: Rick Marcus4
Date: Sept. 15, 20035
Re: E-discovery rule discussion proposals6

7

During the May, 2003, meeting, the Committee authorized the Discovery Subcommittee8

to attempt to draft proposed amendments to address seven concerns.  Thereafter, the initial9

drafting tasks were parceled out among Subcommittee members, working either in tandem or10

alone.  That effort produced a set of initial drafts that I combined into a memorandum attempting11

to integrate them into one package.  In a number of instances, the memorandum (like the initial12

drafts) had multiple options to deal with specific issues.13

14

On Sept. 5, 2003, the Subcommittee met for a full-day consideration in detail of the15

various proposals.  During the meeting, the Subcommittee selected various proposals for16

submission for discussion purposes to the full Committee, and modified or refined the language17

of several of them.  It also decided not to present a proposal on one of the topics identified in18

May -- expanding initial disclosure under Rule 26(a)(1) to include information about computer19

systems.  This memorandum was prepared on the basis of the Sept. 5 discussion.  Owing to time20

constraints, the Subcommittee has not had a chance to review this memorandum, and21

undoubtedly some mistakes of understanding have crept into it.  The presentation proceeds as22

follows:23

24

(1) Definition of the subject -- p. 425

26

(2) Including discussion of these issues in the early discovery planning -- Rule 26(f),27

Rule 16(b), and Form 35 -- p. 728

29

(3) Definition of document -- Rule 34 -- p. 1130

31

(4) Form of production -- p. 1432

33

(a) Documents -- p. 1434

35

(b) Interrogatories -- p. 1736

37
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(5) Addressing the producing party's burden of retrieving, reviewing, and producing38

inaccessible data -- p. 1939

40

(6) Addressing privilege waiver -- p. 2441

42

(a) The "Quick Peek" Approach -- p. 2443

44

(b) Inadvertent Production -- p. 2845

46

(7) Preservation, "Safe Harbor," and Sanctions -- p. 3047

48

(a) Preservation and Safe Harbor -- p. 3049

50

(b) Sanctions -- p. 3451

52

(8) Appendix -- Privilege Waiver Agenda Materials from Fall 1999 Meeting -- p. 3653

54

It bears emphasis at the outset that these are merely discussion proposals.  Whether any55

actual amendments should be proposed, and what they should be if they are proposed, are56

questions which the Subcommittee has yet to answer.  Indeed, the full Committee is planning to57

host an important conference on these topics on Feb. 20-21, 2004, at Fordham Law School.  That58

conference will provide an opportunity to examine the proposals set out in this memorandum,59

modified as needed in light of the Committee discussion on Oct. 2-3, but also to consider the60

larger question whether any changes are needed.  The Subcommittee could conclude after that61

consideration that the current rules are adequate to deal with the challenges of this form of62

discovery, and that no rule changes are needed.63

64

One further introductory matter should be kept in mind:  Although these proposals are65

presented and should be discussed individually, it is important to think of the way in which the66

aggregation of several of them would fit together as a balanced package.  If there are important67

problems with discovery of electronically-stored materials, it is likely that they affect a number68

of litigation constituencies, not just one.  Thus, one goal would be to develop a balanced set of69

proposals that would address the concerns of various elements in the litigation system.70

71
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Restyled format for proposals:  After the preparation of the initial drafts of possible72

amendment proposals had been completed, the question whether they should be worked into the73

present rules or the restyled rules arose.  As you know, the restyling process for Rule 26-37 and74

45 has proceeded apace, and may result in initial publication of preliminary drafts next Summer. 75

In addition, it has been true for some time that when rule subdivisions were amended to76

accomplish substantive change they were also restyled.  Thus, the pending amendment proposals77

for Rules 27 and 45, which the Committee forwarded to the Standing Committee earlier this year,78

are in restyled form.  Against this background, it seemed wise to try to develop rule change79

proposals that fit into the restyled format.  Otherwise there might be a need to make changes to80

move into that format later.  Accordingly, the discussion proposals included in this memorandum81

adhere to the current version of the restyled rules, which are the subject of separate discussion82

during the Oct. 2-3 meeting.  Changes to the pending style proposals are indicated by strikeover83

and underscoring.  Further changes to these rules in the restyling project should be reflected in84

the e-discovery amendment process as well.85
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(1)  Definition of the subject86

87

This is not one of the seven areas on which the Subcommittee said it would focus, but it88

emerged from the drafting process as an important one.  Working somewhat independently,89

Subcommittee members developed a variety of sets of words to describe the topic on which we90

were working:  Three years ago, I called it "computer-based or electronically stored information." 91

During the drafting process this year, various Subcommittee members favored various phrases: 92

"information stored on a computer or in electronic form," "documents created or stored93

electronically," "data from electronic media, including computers,"  and "electronic documents."94

95

All of these phrases have some appeal, but using different ones in different places seemed96

undesirable unless it was necessary.  Accordingly, at the Sept. 5 meeting the Subcommittee tried97

to settle on a single phrase to cover the subject.  It is not clear that it did so, but for purposes of98

simplicity the first topic is a rule provision that would attempt to adopt and define a single phrase99

that could then be invoked throughout the discovery rules:100

101

Rule 26.  Duty to Disclose; General102

Provisions Governing Discovery103

104

* * *105

106

(h) Electronically-stored data.107

108

(1) Scope of electronically-stored data.  Electronically-stored data [Digital109

data] {Computer-based data} includes all information created, maintained,110

or stored in digital form, on magnetic, optical or other media, accessible by111

the use of electronic technology such as, but not limited to, computers,112

telephones, personal digital assistants, media players, and media viewers.113

114

(2) Inaccessible electronically-stored data.  [This provision will be added115

later in the memorandum under item (5), and the heading is included here116

as a placeholder.]117

118

119
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     1  One possible statutory reference would be 15 U.S.C. § 7006, which contains
definitions for the Electronic Signatures in Global and National Commerce Act.  It includes the
following:

(2)  Electronic

The term "electronic" means relating to technology having electrical, digital,
magnetic, wireless, optical, electromagnetic, or similar capabilities.

(4)  Electronic record

The term "electronic record" means a contract or other record created, generated,
sent, communicated, received, or stored by electronic means.

Comments120

121

This is a first effort.  It is intended to be broad.  As indicated, the catch-phrase122

"electronically-stored data" could be replaced by other phrases similarly defined.  And the123

definition certainly should be examined with great care.  That might be an important focus of the124

Fordham conference.125

126

A basic question is whether we can devise a definition that will stand the test of time.1  In127

this area, change moves fast, and technological evolution can be breathtaking.  There is128

legitimate concern that any definition we fix upon presently could be rendered meaningless by129

changes in five or ten years.  The goal of this effort is to try to use terms that anticipate130

technological developments and would be sufficiently flexible to be of use once those occur. 131

Thus, it is hoped that, if current consideration of chemical or biological computing actually leads132

to innovative techniques, those new techniques would be encompassed within the terms used133

here.  The hallmarks seem to be that information will be in digital format and that the manner of134

access will in some sense depend on electronic technology.135

136

Another point to be kept in mind is that, particularly under the Style Project, definitions137

in the rules are not favored.  If it is desirable to have this one, it may also be important to138

emphasize the need for it throughout the rule amendment process.139
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     2  The proposal for a new (C) was as follows:

(C) whether any party expects to [provide initial disclosure of or] seek
discovery of data from electronic media, including computers and, if so,
indicate the parties' agreements or proposals concerning:

(i) the steps needed to segregate and preserve from alteration
or destruction any such data;

(ii) the anticipated scope of discovery of [e-mail messages]
{data from electronic media}, and the search protocol for
such data, including treatment of inadvertent production of
privileged materials;

(iii) the format, media, and procedures for the production of
such data;

(iv) whether restoration of deleted data or examination of back-
up media may be sought, and [which party should bear]
{the appropriate allocation of} the resulting cost;

(v) any other issue concerning the [disclosure or] discovery of
such data that a party reasonably believes should be
addressed in this case;

There was also a proposal to invite counsel to consider the need for a confidentiality order
during the conference as a method of raising the possible need for protective provisions regarding
proprietary software and the like.

(2)  Including discussion of these issues140

in the early discovery planning --141

Rule 26(f), Rule 16(b), and Form 35142

143

The initial draft presented to the Subcommittee on Sept. 5 contained considerable detail144

about topics to be discussed regarding discovery of electronically-stored data.2  The consensus of145

the Sept. 5 meeting was that a more general description of the topic would be more suitable for146

the rule, and that the details included in the initial draft should be addressed in the Note.147

148

149

150

151
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Rule 26152

153

* * *154

155

(f) Conference of the Parties; Planning for Discovery.156

157

(1) Conference Timing.  Except in categories of proceedings exempted from initial158

disclosure under Rule 26(a)(1)(B) or when otherwise ordered, the parties must159

hold a conference as soon as practicable -- and in any event at least 21 days before160

a scheduling conference is held or a scheduling order is due under Rule 16(b).161

162

(2) Conference Content; Parties' Responsibilities.  In conferring, the parties must163

consider the nature and basis of their claims and defenses and the possibilities for164

a prompt settlement or resolution of the case; make or arrange for the disclosures165

required by Rule 26(a)(1); and develop a proposed discovery plan.  The attorneys166

of record and all unrepresented parties that have appeared in the case are jointly167

responsible for arranging the conference, for attempting in good faith to agree on168

the proposed discovery plan, and for submitting to the court within 14 days after169

the conference a written report outlining the plan.  The court may order the parties170

or attorneys to attend the conference in person.171

172

(3) Discovery Plan.  A discovery plan must state the parties' views and proposals on:173

174

(A) what changes should be made in the timing, form, or requirement for175

disclosures under Rule 26(a)(1), including a statement of when initial176

disclosures were made or will be made;177

178

(B) the subjects on which discovery may be needed, when discovery should be179

completed, and whether discovery should be conducted in phases or be180

limited to or focused on particular issues;181

182

(C) whether any party anticipates disclosure or discovery of electronically-183

stored data, and if so what arrangements should be made to facilitate184

management of such disclosure or discovery; and185
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(D) whether provision should be made to facilitate discovery by protecting the186

right to assert privilege after the [inadvertent] disclosure or production of a187

privileged document; and188

189

(EC) what changes should be made in the limitations on discovery imposed190

under these rules or by local rule, and what other limitations should be191

imposed; and192

193

(FD) any other orders that should be entered by the court under Rule 26(c) or194

under Rule 16(b) and (c).195

196

Comment197

198

This sort of amendment to Rule 26(f) to promote early consideration of e-discovery issues199

seems likely to be widely acceptable.  Such activity already is required by local rule in three200

districts, and another appears to be adding such a requirement.  A number of commentators201

enthuse about this sort of planning activity.  It might be a substitute for trying to adopt specific202

rules to deal with the myriad things that could be covered by such a discussion.  In any event,203

such specific rules would presumably serve as default settings in the absence of party agreement. 204

On the other hand, having specific rule provisions as well might be a useful addition to the205

generalized directive in Rule 26(f), as specific rules could give parties and courts a starting point206

on how to react to various proposals the parties make in with regard to these topics.207

208

The addition of proposed consideration of arrangements regarding privilege waiver also209

seems a worthwhile thing to raise, and it might tie in directly with one of the possible measures210

regarding waiver considered below, known as the stipulated order approach.211

212

Form 35. Report of Parties' Planning Meeting213

214

* * *215

216

3.  Discovery Plan.  The parties jointly propose to the court the following discovery plan: 217

[Use separate paragraphs or subparagraphs as necessary if parties disagree.]218

219
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Discovery will be needed on the following subjects: _______ (brief description of220

subjects on which discovery will be needed)_______221

222

Disclosure or discovery of electronically-stored data is anticipated, and it should be223

handled as follows: _______(brief description of parties' proposals) _______224

225

A privilege preservation order is needed, as follows: _______(brief description of226

provisions of proposed order)_______227

228

All discovery commenced in time to be competed by _______(date)_______.  [Discovery229

on _____(issue for early discovery)_______to be completed by230

_______(date)_______.]231

232

* * *233

234

Comment235

236

This expansion of the form may be useful to call lawyers' (and perhaps judges') attention237

to the need to attend to these matters as imposed by proposed Rule 26(f)(1)(C).  Note that the238

Rule 26(f) proposal above mandates discussion of these matters.  Indeed, it may be that adding239

something to Rule 16 is not necessary if parties can be expected to include this material in their240

discovery plans, and thereby call these topics to the judge's attention.241

242

Rule 16.  Pretrial Conferences; Scheduling; Management243

244

* * *245

246

(b) Scheduling.247

248

(1) Scheduling Order.  Except in categories of actions exempted by local rule as249

inappropriate, the district judge -- or a magistrate judge when authorized by local250

rule--must issue a scheduling order:251

252

(A) after receiving the parties' report under Rule 26(f); or253
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     3  Note that one could include this as a mandatory provision in 16(b)(3)(A).  But that
would probably be unduly aggressive, even though proposed 26(a)(1)(C) is limited to situations
in which discovery of this data is expected.

(B) after consulting with the parties' attorneys and any unrepresented parties at254

a scheduling conference or by telephone, mail , or other suitable means.255

256

(2) Time to Issue.  The judge must issue the scheduling order as soon as practicable,257

but in any event within 120 days after any defendant has been served with the258

complaint and within 90 days after any defendant has appeared.259

260

(3) Contents of the Order.261

262

(A) Required Contents.  The scheduling order must limit the time to join other263

parties, amend the pleadings, complete discovery, and file motions.264

265

(B) Permitted Contents.  The scheduling order may:266

267

(i) modify the timing of disclosures under Rules 26(a) and 26(e)(1);268

269

(ii) modify the extent of discovery;270

271

(iii) provide for disclosure or discovery of electronically-stored data;3272

273

(iv) provide for protection against [inadvertent] waiver of privilege;274

and275

276

(viii) set dates for other conferences and for trial; and277

278

(viiv) include other appropriate matters.279

280

(4) Modifying Schedule.  A schedule may be modified only for good cause and by281

leave of the district judge or, when authorized by local rule, of a magistrate judge.282
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     4  Is the bracketed phrase a useful addition?

     5  This phrase raises a question on which the Subcommittee did not reach consensus
regarding initial production including metadata and embedded data.  The stronger argument for
routine production is made for metadata, so that the material may be electronically accessed and
searched, than for embedded data.  The further phrase making this form of production dependent
on court order based on good cause would make this a "second tier" discovery matter available
only under the supervision of the court.  It probably needs refinement if it is retained to make
clear what data the court-order requirement applies to.

(3)  Definition of document -- Rule 34283

284

Rule 34. Producing Documents and Tangible Things,285

or Entering onto Land, for Inspection and Other Purposes286

287

(a) In General.  Any party may serve on any other party a request within the scope of Rule288

26(b):289

290

(1) to produce and permit the requesting party or its representative to inspect and291

copy -- or to test or sample -- the following items in the responding party's292

possession, custody, or control:293

294

(A) any designated documents -- including writings, drawings, graphs, charts,295

photographs, sound recordings, and other data or data compilations in any296

[magnetic or other]4 media from which information can be obtained or,297

when necessary, be translated by the responding party into a reasonably298

usable form, [and including, for electronically-stored data, all data stored299

or maintained on that document {if the court so orders for good cause},]5300

or301

302

(B) any tangible things or;303

304

(2) to permit entry onto designated land or other property possessed or controlled by305

the responding party, so that the requesting party may inspect, measure, survey,306

photograph, text, or sample the property or any designated object or operation on307

it.308

309
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     6  Note that the question of access to such inaccessible material is addressed under
heading (5) below.

Comment310

The proposed addition to Rule 34(a)(1)(A) was accompanied by a proposed Committee311

Note:312

313

The inclusive description of "documents" is revised to accord with changing314

technology.  For documents created or stored electronically, all data about the creation of315

the file, such as header information, file size and location, date of creation and author --316

commonly known as metadata -- is to be considered part of the document and thus317

discoverable.  Similarly, substantive information hidden within the file itself -- commonly318

known as embedded data -- is also discoverable.  Such data includes, for example, the319

substance of previous edits, formatting commands, links to other files, hidden rows or320

columns in spreadsheets, or "electronic stickies," which are notes or reminders that321

authors and reviewers leave for each other.322

323

When documents are produced as they are ordinarily stored or maintained,324

meaning the form in which they are created and stored on the computer, rather than in a325

special format (e.g., .tiff images or .pdf format), both the metadata and the embedded data326

will be produced with the electronic file.  Accessible data is that which is in an327

immediately usable format, and does not need to be restored or otherwise manipulated.  It328

does not include data that has been deleted and is now available only on backups or329

through restoration of deleted files by means of retrieving residual data or file fragments. 330

Those documents, which are retrievable but not ordinarily accessible, may be produced331

only if a court determines that such production is required and addresses the question of332

the cost of that production.6333

334

There was extended debate during the Sept. 5 meeting on whether inclusion of metadata335

and embedded data should be routinely required in initial production of documents.  Opposition336

to a routine requirement was based on the low likelihood that this material -- particularly337

embedded data -- will be used, and on the added cost resulting from mandating that it be338

included.  Support for a broader production requirement emphasized that metadata, at least, may339

be necessary for the recipient to manipulate the documents using its own computer system. 340

Certain types of electronic production -- .tiff images, for example -- were said to be "no better341
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than paper," requiring time-consuming and costly computer inputting before they could be used342

effectively.  The draft thus has this provision in brackets, with a further possibility of making343

required production depend on court order.  As noted above, it will probably be important to344

refine this provision, if it is to be retained, to clarify what it applies to.345

346

Note also the overlap between this topic and the next one -- form of production.  To the347

extent the proposed Rule 34(b) provisions there give the requesting party a right to seek348

production in a specified format (e.g., with metadata), and permit the responding party to object349

to the requested format only if it produces the electronically-stored data in the form it usually350

stores the data (presumably with metadata also).351
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     7  This alternative makes it mandatory to specify the form of production.  That is more
in keeping with the form of the rule, but the question whether this specification should be
mandatory or permissive prompted substantial disagreement in the Subcommittee.

(4)  Form of production352

353

(a)  Documents354

355

Rule 34. Producing Documents and Tangible Things,356

or Entering onto Land, for Inspection and Other Purposes357

358

* * *359

360

(b) Procedure.361

362

(1) Form of the Request.  The request must:363

364

(A) describe with reasonable particularity each individual item or category, the365

items to be inspected; and366

367

(B) specify a reasonable time, place, and manner for the inspection and for368

performing the related acts.  The request may specify the form in which369

electronically-stored data are to be produced.370

371

[Alternative]7372

373

(D) specify the form in which documents electronically-stored data are to be374

produced.375

376

(2) Responses and Objections.377

378

(A) Time to Respond.  The party to whom the request is directed must respond379

in writing within 30 days after being served.  A shorter or longer time may380

be directed by the court or stipulated by the parties under Rule 29.381

382
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     8  In the next section, we will see that a Rule 26(h)(2) proposal has emerged as the
method for dealing with the inaccessible data problem.  Assuming (as is the intent) that this
provision can do duty for all forms of discovery, it would seem unnecessary to add a parallel
provision here in Rule 34.  But the Committee Note should call attention to the application here
of the inaccessible-data proposal.

     9  Is this phrase useful here?  Unless creation in a certain format makes it easy to put data
stored in another format back into the format in which it was created, the phrase might be taken
out.  If the phrase is retained, should it be "created or"?

     10  This might seem inconsistent with the earlier provision that the party seeking
production may request production in a certain format.  Perhaps the reconciliation, which could
be explored in a Committee Note, is that the right to request production in a certain form gives
way if that is not a form in which the producing party ordinarily creates or stores the material. 
That would seem to mean that the grounds of objection are generally limited to those based on
what the producing party ordinarily does to create or store the documents.  One complication that
might warrant consideration is a situation in which the producing party creates and stores the

(B) Responding to Each Item.  For each item or category, the response must383

either state that inspection and related activities will be permitted as384

requested or state an objection to the request, specifying the reasons.385

386

(C) Objections.  An objection to part of a request must specify the part and387

permit inspection and related activities with respect to the remainder.  A388

party may object to the requested form for producing electronically-stored389

data [and to production of electronically-stored data that are not390

{reasonably} accessible [without undue burden or expense] {reasonably391

available} in the usual course of the producing party's business392

{activities}].8393

394

(D) Producing the documents.395

396

(i) In general.  A party producing documents for inspection must397

produce them as they are kept in the usual course of business or398

must organize them and label them to correspond to the categories399

in the request.400

401

(ii) Electronically stored materials.  A party producing electronically-402

stored data may produce them in the form in which they are403

ordinarily [created and]9 stored.10  Unless the court orders404
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documents in more than one format, which I would guess can occur.  If that is true, should the
party requesting production have a right to insist on production in the format most useful to it, or
can the responding party choose the format (possibly to frustrate the other side's use of the
material)?

     11  This sentence was added after the Sept. 5 meeting to include something that seemed
important to some of the participants at that meeting -- that a party should not be able to demand
one form of production, perhaps hard copy, and then demand a duplicate production in another
form, perhaps electronic.  The Subcommittee has not seen or commented on this proposal.  It
may be important to address the question whether the producing party or the requesting party gets
to choose the form of production where the producing party creates or stores the data in multiple
forms.

     12  In National Union Elec. Corp. v. Matsushita Elec. Indus. Co., 494 F. Supp. 1257
(E.D. Pa. 1980), Judge Becker required production of a computer-readable version of lengthy
interrogatory answers initially provided in hard copy form to save the discovering party the
burden of inputting the material (in order to analyze it) dealt with a situation of this sort.  There
the court was confronted with work product objections based on the fact that the computerized
version had been created by counsel, and emphasized that the production ordered had the same
content, but in a different form.

otherwise for good cause, a party producing electronically-stored405

data need only produce it in one form.11406

407

Comment408

409

A key question is whether it should be mandatory that the party requesting production410

specify the form of production it desires.  Arguments for required specification include411

facilitating discovery generally and forestalling demands that material produced in one form be412

re-produced in another form.  An effort has been made to add a provision addressing the latter413

problem.  Arguments in favor of making the request optional include the assertion that the414

requesting party may often not know what format it wants, or which ones the other parties use. 415

Moreover, technological developments may make this issue less important in the future.416

417

As noted the first footnote accompanying proposed Rule 34(b)(2)(D)(ii), it may be418

necessary to be more focused, either in the rule or the Note, on how a conflict between the parties419

about the form of production should be resolved.  In general, it would seem that the sensible way420

is to balance burden on the producing party against utility to the party seeking production.  The421

first major case involving discovery of computer-readable material12 involved what might partly422

have been an effort to defeat the other side from using the material to build its case.  More423

recently, there have been repeated suggestions that parties producing materials stored424
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electronically sometimes select a form of production that minimizes their utility to the other side. 425

There probably is often a wide range of reasonably possible forms of production, and we could426

be more or less directive about the way in which the court is to oversee the parties' debates about427

choosing the proper version.428

429

A separate problem initially raised in Shira's article in the Boston College Law Review is430

that there may be proprietary aspects to the form in which the data are kept.  In the Brooklyn431

memorandum, another provision was added to address that question:432

433

and the party making the request may not release such information in that form to anyone434

other than its expert witnesses unless the producing party agrees to such release or the435

court so orders.436

437

One way of addressing this issue would be to say in the Note that the court should be free with438

such protection when a proprietary data problem is raised.439

440

In any event, this format problem is one of the topics we want the parties to discuss in441

their Rule 26(f) conference, and we may want to highlight it somehow in connection with that442

activity, or with Rule 16(b).  As suggested in connection with item (2) above, this confidentiality443

consideration should probably be mentioned in the Committee Note accompanying an444

amendment to Rule 26(f) if that is pursued.445

446

If Rule 26(f) is thus amended, is it important also to add these changes to Rule 34(b)? 447

Doing so may be justified on the ground that it is worthwhile to list these specifics about Rule 34448

requests in Rule 34.  In addition, assuming no agreement between the parties, putting the449

provision here allows us to have a Note outlining general attitudes toward how to handle these450

problems if the parties have a dispute about them.  That might not so easily fit in a Note to451

amended Rule 26(f), assuming we were to go forward with that amendment.452

453

(b)  Interrogatories454

455

Rule 33.  Interrogatories to Parties456

457

* * *458

459
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     13  The bracketed phrase borrows from current Rule 33(d), but "from" may be sufficient
here.

     14  This bracketed phrase recognizes the possibility that the responding party stores and
accesses the information using software that the other side does not have.  Almost certainly
another phrase would be better, and "computer software" is used to describe what I'm getting at
in words that probably are not sufficient for the purpose.  If it is added, there might be reason to
say either in the rule or in the Committee Note that any proprietary software must only be used
for this case.

(e) Option to Produce Electronically Stored Information.  If the answer to an460

interrogatory may be determined [by examining, auditing, abstracting, or summarizing]461

{from}13 the responding party's electronically-stored data, and if the burden of462

determining the answer will be substantially the same for either party, the responding463

party may answer by:464

465

(1) producing the electronically-stored data from which the answer may be466

determined; and467

468

(2) giving the interrogating party sufficient information [and computer software]14 to469

enable it to derive or ascertain the desired information.470

471

Comment472

473

It may be that this option should supplant, and not only be added to, current Rule 33(d). 474

Nowadays, it is hard to believe that parties seeking to employ the option offered by 33(d) would475

do so with regard to hard copy information.  Indeed, it might be important to find out how parties476

currently deal with Rule 33(d) for computerized records.  Maybe that rule only needs to be477

tweaked a bit, or the current proposal can be integrated into it.478
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     15  Another phrase could be added before "responding to discovery requests" -- "making
disclosures under Rule 26(a) and in" -- to exempt parties from including inaccessible materials
(within the meaning of this provision) in Rule 26(a) disclosure. The consensus of the Sept. 5
meeting appeared to be that this provision should not be included.

Initially, it would seem that disclosure of inaccessible material should also be excused,
since a requirement that a party restore and search out all this stuff to make its initial disclosures
would be onerous indeed, and would overwhelm any protection afforded by a provision that the
discovery responses need not involve mining such data unless the court so orders.  But that
disregards the "may use to support its claims or defenses" limitation now included in Rule
26(a)(1)(A) and (B).  If a party decides to mine ordinarily inaccessible stuff to get good evidence,
should we override the duty to disclose that material under Rule 26(a)(1)(B) (along with the duty
to supplement under Rule 26(e))?

There are reasons to be wary about limiting disclosure to exclude items retrieved from
"inaccessible" sources.  For example, in employment discrimination actions an employer may
make considerable efforts to locate "inaccessible" information that will support an adverse
employment decision in order to use that information in the case.  Should it be relieved of the
duty to disclose what it finds (even though it plans to use the evidence) because it found the
seemingly damning information by searching the residual data on the hard disc of the employee's
office computer?  How about an employer who installs a device on the employee's computer that
makes a record of each keystroke or otherwise engages in some form of surveillance to keep
track of employee behavior?  This computer forensic activity may be increasingly important in a

(5)  Addressing the producing party's burden of479

retrieving, reviewing, and producing inaccessible data.480

481

Rule 26.  Duty to Disclose; General482

Provisions Governing Discovery483

484

* * *485

486

(h) Electronically-stored data.487

488

(1) Scope of electronically-stored data.  Electronic data [Digital data]489

{Computer-based data} includes all information created, maintained, or490

stored in digital form, on magnetic, optical or other media, accessible by491

the use of electronic technology such as, but not limited to, computers,492

telephones, personal digital assistants, media players, and media viewers.493

494

(2) Inaccessible electronically-stored data.  In responding to discovery495

requests,15 a party need not include electronically-stored data [from496
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number of areas of litigation, and removing a disclosure obligation regarding this information
seems contrary to the objectives of disclosure and unnecessary to relieve the party of an
inappropriate burden.  It comes into play only when the party chooses to do what we want to say
is not required.

A permutation raised during the Sept. 5 Subcommittee meeting was a situation in which a
party dredges up material from inaccessible sources and finds ten pertinent items, one of which it
intends to use.  Should it still be relieved of the obligation to make the other nine items available
through discovery because they are inaccessible?  By the time they have been dredged up, they
are no longer inaccessible, so it would seem that the exemption specified in the text would not
apply.

     16  This is a first-cut effort to exclude backup tapes and the like from the duty to respond
to discovery absent a court order.  The Subcommittee's resolution of the drafting approach was
(1) to put backup tapes and the like off limits absent a court order, and (2) similarly to exclude
inaccessible materials from the duty to search absent direction from the court.

     17  This proviso was suggested during the Sept. 5 meeting on the ground that good
practice calls for such preservation of a "snapshot" of the material that was backed up.  Other
places to include such a provision are mentioned later.  Whether it should be in a rule is not clear,
assuming it would at least be a desirable admonition.

systems] created only for disaster-recovery purposes,16 [providing that the497

party preserves a single day's full set of such backup data,]17 or498

electronically-stored data that are {not [reasonably] accessible without499

undue burden or expense} [accessible only if restored or migrated to500

accessible media and format] {not accessible [reasonably available] in the501

usual course of the responding party's {business} [activities]}.  For good502

cause, the court may order a party to produce inaccessible electronically-503

stored data subject to the limitations of Rule 26(b)(2)(B), [and may require504

the requesting party to bear some or all of the reasonable costs of {any505

extraordinary efforts necessary in} obtaining such information].506

507

Comment508

509

There are a number of choices to be made if the above general approach seems desirable.510

511

Probably the first issue to address is the method of describing the information being512

excluded from discovery response absent court order.  The above draft includes a first-cut513

attempt to excuse efforts to search backup tapes and the like unless the court so orders.  The Sept.514

5 meeting produced substantial consensus that such review of backup materials should be515
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categorically exempted from discovery-response efforts absent court order.  Care should be taken516

to refine this rule description, however.  In addition, there is a provision to condition this excuse517

on retaining one day's full set of backup materials for future reference.  Whether this sort of thing518

should be in a rule can be debated.519

520

During the Sept. 5 meeting, there was considerable discussion about whether it is521

desirable to focus on what is accessed during the usual course of the responding party's business522

or activities.  That seems, at first blush, a sensible way of determining what is easy or difficult to523

access.  At a minimum, it would seem odd for electronically-stored data that a party accesses524

routinely to be considered inaccessible when the other side wants it through discovery.  The draft525

suggests that if this approach is taken, the focus should be on the producing party's "activities"526

rather than "business."  If business is defined broadly, as in Fed. R. Evid. 803(6), it covers a lot of527

things.  But there are others that are outside it; most natural persons as litigants would not be able528

to use it with regard to the hard disks on their home computers.  So "activities" is meant to cover529

a similar focus on everyday activities for non-business litigants.530

531

During the Sept. 5 meeting it was objected, however, that the real question was whether532

there would be undue burden or expense in accessing the data, without regard to whether the533

producing party does so for its own purposes.  If the data would be easy to access, is there a534

reason to prevent discovery of it absent court order just because it is not normally accessed?  The535

phrase "not [reasonably] accessible without undue burden or expense" is designed to respond to536

this point.  Whether it is useful to add "reasonably" to this formulation could be debated.537

538

The third phrase -- "accessible only if restored or migrated to accessible media and539

format" -- may be a more precise way of capturing the idea behind "not accessible without undue540

burden or expense."  Although it may be more precise, that could be a drawback if there are541

obstacles to access that are not encompassed within "restored or migrated to accessible media542

and format."543

544

Another issue has to do with providing explicit authority to shift costs in the rule.  As we545

learned in 1999 with the Rule 26(b)(2) amendment that was rejected by the Judicial Conference,546

more explicit coverage of cost-bearing can be a very controversial subject.  That is, of course, not547

a reason to shrink from a useful proposal.  But the upshot of the 1998-99 experience is that the548

power to require cost-bearing rather than entirely forbidding discovery that would be549

impermissible under the proportionality principles is implicit in the rule, as the proposed550
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Committee Note to the preliminary draft said.  To add explicit cost-bearing authority in a551

different subdivision of Rule 26 might lend some textual support to arguments that the authority552

to do shift costs is limited to Rule 26(h)(2), and not available under Rule 26(b)(2) as well, but553

because this is in a different subdivision that argument seems weak.554

555

A related issue is whether to tie cost-bearing (if included) to "extraordinary efforts."  In556

Texas Rule 196.4, cost-shifting is tied to "extraordinary steps."  Lee Rosenthal and Nathan Hecht557

offer the following explanation for the introduction of that term there:558

559

The practitioners thought the words "reasonable" and "extraordinary" were crucial560

parameters of this cost-shifting mechanism.  "Reasonable" focuses not only on amounts561

but also on the efforts necessarily undertaken to produce the data.  "Reasonable" -- a562

familiar concept in determining attorney fees, medical expenses, and other such issues --563

is better understood than "extraordinary," and the practitioners realized that.  They564

thought it was important to state that the producing party must incur ordinary expenses of565

producing electronic data, the same as in producing documents, and that cost-shifting566

would be permitted, and required, only for extraordinary measures.  What is extraordinary567

might vary from party to party, for reasons unrelated to the net worth of the party.  For568

example, a business or agency might have the technical ability readily to access categories569

of information that another entity might only be able to access with great effort and570

expense.571

572

Perhaps including "extraordinary efforts" curtails occasions in which cost-bearing can be granted. 573

Thus, if the "ordinary course of business" standard for defining accessibility is used, there could574

be instances in which electronically-stored data is considered inaccessible but retrieving it would575

not require extraordinary efforts.  Then inclusion of the term might reassure those uneasy about576

cost-bearing.  But if the term does not curtail cost-bearing, it may be daunting to have a term that577

is not well known doing such important work.578

579

Finally, it should be noted that the invocation of Rule 26(b)(2) seems to address the580

concerns that should influence the court in deciding whether to require production of this581

information, and whether order cost-bearing.  The proportionality principles seem to provide582

pertinent guidance on the question whether -- and to what extent -- the court should impose cost-583

bearing in this context.  One of them looks to whether the information can be obtained more584

readily by another method, and another to whether the effort involved in obtaining it is justified585
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in terms of the importance of the information in this case.  Those seem the sorts of things that the586

court should look to in deciding what to do when trying to assess whether there is good cause587

within proposed Rule 26(h)(2).588
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(6)  Addressing privilege waiver589

590

(a)  The "Quick Peek" Approach591

592

The privilege waiver problem has been on the Subcommittee's agenda for a long time; it593

may be that the time has come to confront it.  The last full Committee discussion occurred during594

the Fall, 1999, meeting in Kennebunkport.  Because many of the issues remain the same, and to595

provide important background, the agenda materials for that meeting are included as an596

Appendix to this memorandum.  The outcome of the discussion of the topic in Kennebunkport597

was that the Subcommittee should keep the issue on its agenda, particularly because it appeared598

likely to be important in the anticipated examination of problems of discovery of electronically-599

stored data.  But the treatment proposed below is not limited to electronically-stored data.600

601

One important consideration in connection with rules about privilege waiver is 28 U.S.C.602

§ 2072(b), which says that "[a]ny such rule creating, abolishing, or modifying an evidentiary603

privilege shall have no force or effect unless approved by Act of Congress."  It appears that there604

is virtually no caselaw about this limitation, which is not surprising since it could arise only if605

such a rule were adopted.  The questions raised by § 2074(b) are covered in the Appendix. 606

Suffice it to say for current purposes that one could argue that Civil Rules 26(a)(2)(B) and607

(26(b)(5) might be challenged on this ground if dealing with waiver is forbidden.  Both of them608

affect issues of waiver, and nobody seems to have raised a serious question about that.  So there609

may be some latitude to adopt rules dealing with privilege waiver as a function of discovery.610

611

Nonetheless, there is reason for caution in this area.  At the time of the Kennebunkport612

meeting, therefore, the pending proposals (quoted in the Appendix) were premised on consent613

and a court order based on that consent.  Something of that sort might be sufficient to do most of614

the job, in conjunction with addition of the topic to the Rule 26(f) conference.  Accordingly, we615

begin with the "quick peek" approach discussed by the full Committee in 1999.616

617

Rule 34. Producing Documents and Tangible Things,618

or Entering onto Land, for Inspection and Other Purposes619

620

* * *621

622

(b) Procedure.623
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     18  It is not clear to me whether, as a matter of restyling, these words should appear after
"stipulation."

     19  Deleting this phrase would make the "quick peek" applicable without a stipulated
order.

(1) Form of the Request.  The request must:624

625

(A) identify, by individual item or category, the items to be inspected;626

627

(B) describe each item with reasonable particularity; and628

629

(C) specify a reasonable time, place, and manner for the inspection and for630

performing the related acts.631

632

(2) Responses and Objections.633

634

(A) Time to Respond.  The party to whom the request is directed must respond635

in writing within 30 days after being served.  A shorter or longer time may636

be directed by the court or agreed to in writing by the parties under Rule637

29.638

639

(B) Responding to Each Item.  For each item or category, the response must640

either state that inspection and related activities will be permitted as641

requested or state an objection to the request, specifying the reasons.642

643

(C) Objections.  An objection to part of a request must specify the part and644

permit inspection and related activities with respect to the remainder.645

646

(D) Producing the documents.  A party producing documents for inspection647

must produce them as they are kept in the usual course of business or must648

organize them and label them to correspond to the categories in the649

request.650

651

(E) [Order Regarding] Privilege Waiver.  [On stipulation {of the parties},18 a652

court may order that]19 A party may respond to a request to produce653
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     20  The phrase "or protection" is designed to cover work product.

documents by providing the documents for initial examination.  Providing654

documents for initial examination does not waive any privilege or655

protection.20  The party requesting the documents may, after initial656

examination, designate the documents it wishes produced; this designation657

operates as the request under Rule 34(b)(1).658

659

Comment660

661

The purpose of this provision is to facilitate discovery by enabling parties permit662

adversaries to inspect the their materials without thereby waiving any privileges.  For many663

years, the bar has complained about the practical consequences of the waiver doctrines (1) that664

any disclosure to anyone waives as to the world, and (2) that any waiver applies not only to the665

disclosed material but also to any other material on the same subject matter.  Because document666

requests are often very broad, and the responsive material is therefore often of no real interest to667

the party seeking production, undertaking the laborious task of reviewing all this material before668

the other side gets to look at it is highly wasteful if the other side then says it is really interested669

in only 10% of the material.  Wouldn't it be more sensible to postpone the privilege review until670

the 10% had been identified?  That could save the producing party money, and save the party671

seeking discovery time.672

673

We have been informed that parties often agree to such an arrangement and the original674

proposal therefore was predicated on such a stipulation and the subsequent entry of a court order. 675

The addition of discussion of privilege waiver during the Rule 26(f) conference may facilitate the676

negotiation of such agreements.  In addition, it was thought that relying on a stipulation and court677

order would fortify arguments that this sort of order could be entered without exceeding the678

limits of 28 U.S.C. § 2074(b).  But one could certainly argue that the parties' agreement cannot679

expand the Committee's authority or foreclose arguments by third parties about whether a waiver680

has occurred whatever the parties intended.681

682

As the brackets indicate, however, the approach could be rewritten as a rule that has the683

specified effect without an agreement and court order.  Deleting the agreement/order requirement684

could have adverse consequences besides possibly magnifying problems of power.  If a party685
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     21  This approach would add a new Rule 34((b)(2)(E) along the following lines:

(E) Privileged material.  If a party produces documents without intending to
waive a claim of privilege, that production does not waive the privilege [under
these rules or the Rules of Evidence] if, within 10 days of discovering that

receiving production does not know that the producing party believes it is only doing an initial686

examination, it might well take the position that the privilege was waived whatever the687

producing party had in mind.  The stipulation approach avoids that contretemps.688

689

Either with or without the stipulation, the objective of the above provision is to foreclose690

the arguments of third parties that the privilege has been waived in the situation described.691

692

Whether the quick peek will be of much assistance in relation to electronically-stored data693

is debatable.  Unlike the situation in which hard copy materials are made available in a694

warehouse and the party who asked for them then designates the items it wants copied, thereby695

focusing the privilege review, with electronically-stored materials the producing party is likely to696

give the other side a CD containing all the materials.  Thus, there seems no obvious occasion for697

further copying or a further request that would fit the model above.698

699

But it has been suggested that in some instances this model might be of considerable700

assistance in relation to discovery of electronically-stored data.  Discovery regarding701

electronically-stored materials may involve having one party query its computer system702

according to directions from the other side.  At the time the query is used, the parties don't know703

what it will elicit, much less whether that might be privileged.  So a quick look might be quite704

helpful in that situation.  Presently, courts that order such querying often appoint a neutral705

(perhaps as a master) to do the query and then deliver the material to the producing party for706

privilege review.  The master is needed so that the court can say this person is an agent of the707

court and that any revelation to him or her is not a waiver.  With a provision like the one above,708

it might be possible to "eliminate the middleman."709

710

This quick peek approach may nonetheless be insufficient because it cuts off any711

privilege objection at the point the copies (or the query results) are delivered to the party seeking712

production.  During the Sept. 5 meeting the Subcommittee considered, but found too difficult, a713

more aggressive approach to this problem.  A version of that approach is provided by footnote,714

along with some commentary.21715
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privileged documents have been produced, the producing party identifies the
documents that it asserts are privileged and the grounds for such assertion.  The
requesting party must promptly return the specified documents [and any copies
(electronic or paper)] to the producing party, who must preserve those documents
pending a ruling by the court.

There are a number of issues that could be troublesome with this approach:  

(1)  If it turns on "intending to waive" the privilege (rather than inadvertent disclosure,
discussed below), it could apply in a situation that would be quite difficult to justify --
where the producing party acknowledges that it knew that the item was being produced
and that it was privileged, but wanted to have the other side see it without waiving the
privilege;

(2) The focus on privileges "under these rules or the Rules of Evidence" might leave out
privileges under state law, or limit the protection if waiver were later asserted in relation
to an action in state court;

(3) The timing problem is quite great.  The proposal ties the producing party's obligation
to make the objection to discovery that privileged documents have been produced. 
Would there be a requirement to make a post-production review of documents within a
certain time?  Does the other side have to give notice of the mistake?  (It may be that
ethical rules require something like this.)  If there is no time cutoff, could the objection be
raised for the first time at trial, by which time the other side might have built its case
around the document?  During the Sept. 5 meeting, all agreed that ordinarily it should not
be too late to raise the objection if the document were used in a deposition, but that
deferring until the pretrial order (or perhaps a motion for summary judgment) would be
too late.  Perhaps invoking the "used in the proceeding" phrase from Rule 5(d) could be
helpful here, as that excludes use in discovery but seems to include use in court filings.

(4) Should the duty to return the documents include any other documents that refer to
them (even work product)?

(5) Should the preservation requirement turn on when the court makes a ruling.  If there is
no dispute about whether the documents are privileged, there may never be a motion for
such a ruling.  Perhaps this would best be left to the preservation requirements considered
in item (7) below rather than including it in this rule.

(b)  Inadvertent Production716

717

This approach would rely on a different new Rule 34(b)(2)(E):718

719

(E) Inadvertent production of privileged material.  When a party inadvertently720

produces documents that are privileged, that production does not waive any721

applicable privilege or protection if waiver would be unfair in light of722

723
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     22  This factor is not on the usual list of factors mentioned by courts although it
presumably is important in making the overall fairness inquiry.  It is included due to discussion
during the Sept. 5 meeting.  The idea is that either or both parties might urge prejudice that bears
on whether to find a waiver.  The producing party could point out how its understandable mistake
would have unfairly broad ramifications if treated as a waiver.  The party that obtained the
document could emphasize the importance of the document to its case.

(i) the volume of documents called for by the request [given the time724

available for review of the materials produced]; and725

726

(ii) the efforts the party made to avoid disclosure of the privileged materials;727

and728

729

(iii) whether the party identified the privileged materials within a reasonable730

time after production and promptly sought return of the materials; and731

732

(iv) the extent of the disclosure; and733

734

(v) the prejudice to any party that would result from finding -- or failing to735

find -- a waiver;22 and736

737

(vi) any other matter that bears on the fairness of waiver.]738

739

Comment740

741

The stimulus behind this approach is existing caselaw on inadvertent waiver.  That742

caselaw is not uniform.  There are cases saying that only the client can waive the privilege, and743

that therefore the lawyer's delivery of the material does not waive it.  But that is a minority view,744

and there is another minority view that any disclosure is a waiver, no matter what precautions745

were taken to avoid it.  For examples of recent cases adopting these minority views, see 8 Fed.746

Prac. & Pro. § 2016.2 ftn. 17 and 18 (2003 Pkt. Pt. at 61-62).747

748

If we are going to be aggressive, it might be preferable to pursue the majority position. 749

That position has been summarized as follows:750

751
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Many courts have taken a third position that recognizes the burdens of discovery752

and the reality that lawyer errors can in some instances waive client privileges.  These753

courts commonly look to a series of factors in deciding whether to hold that a given754

disclosure should be regarded as waiving the privilege that would otherwise attach to the755

materials produced.  First, they look to the reasonableness of the efforts to avoid756

disclosure.  Second, they look to the delay in rectifying the error.  Third, they consider the757

scope of discovery, particularly as it relates to the burden of preparing for that discovery. 758

Fourth, the examine the extent of the disclosure.  There is a relationship among these759

factors; as the volume of discovery mounts so should the efforts to avoid waiver but so760

also should the court's understanding that, particularly given the pressures of time,761

mistakes can happen.  Finally, the courts using this middle test consider the "overriding762

issue of fairness."763

764

8 Fed. Prac. & Proc. § 2016.2 at 242-45.765

766

Given the problem of authority, it might be prudent to adopt the majority view as a rule767

for the federal courts.  We might also adapt that rule to include only certain of the factors that the768

courts have developed, and could (in a Committee Note) articulate the desired approach to769

application of those factors.  And if the Committee thought it worthwhile to adopt such770

principles but beyond the rulemaking authority, it could urge the Standing Committee to seek771

Judicial Conference approval for endorsing this action by Congress.  As the above treatise772

passage suggests, there is some variation among the expression of these criteria by the courts,773

and if a rule proposal were to be presented as based on the caselaw considerably more attention774

should be paid to that caselaw.  But it might be a stronger case before Congress if based on the775

consensus of the majority of the courts.776

777

The above draft largely tracks the majority caselaw.  It adds explicit reliance on the778

prejudice issue, but it may be that some such concern was implicit in the decisions.779

780

(7)  Preservation, "Safe Harbor," and Sanctions781

782

(a)  Preservation and Safe Harbor783

784

The Sept. 5 discussion of these issues resulted in a combination of two contributions by785

different Subcommittee members.  One was a proposal for a new Rule 34.1 that would specify786
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     23  Whether to include disclosure as well as discovery here might be debated.  As
discussed in connection with proposed Rule 26(h)(2) under heading (5) above, it seems useful to
require parties to provide disclosure of any inaccessible materials they access even though we
propose to exempt parties from searching such materials in compiling discovery materials.  But
requiring preservation of such materials would contradict the objective of 26(h)(1) and run
counter to the second sentence of proposed 34.1.  So it might be best to leave out disclosure here
-- the range of things that might be required to be produced pursuant to Rule 26(a)(1) is vast.

     24  This cross-reference is to the proposal (covered in item (5) above) to exempt from the
duty of search any inaccessible electronically-stored data.  As noted below, if the preservation
obligation is limited to electronically-stored data, this provision might better be inserted as a new
26(h)(3).

     25  This may generally not be a favored form of saying things in the Civil Rules, but
because there are lots of other legal regimes dealing with preservation, particularly of
electronically-stored data, it seems a valuable way of putting the point.

     26  This sort of directive to preserve one day's worth of backup data is proposed in item
(5) above.  Would it be better included in this provision, which is directly addressed to
preservation?

the affirmative obligation of parties to preserve documents and tangible things.  Another began as787

a Rule 27 proposal that included a "safe harbor" regarding continuing normal operations of788

computer systems.  The consensus of the Sept. 5 meeting was that these two features should be789

combined in a single rule, initially designated Rule 34.1.790

791

Rule 34.1.  Duty to Preserve792

793

Upon commencement of an action, all parties must preserve documents and794

tangible things that may be required to be produced pursuant to Rule [26(a)(1) and]23795

(b)(1), except that materials described by Rule 26(h)(2) need not be preserved unless so796

ordered by the court for good cause.24  Nothing in these rules25 requires a party to suspend797

or alter the operation in good faith of disaster recovery or other [computer] systems {for798

electronically-stored data} unless the court so orders for good cause, [providing that the799

party preserves a single day's full set of such backup data].26800

801

Comment802

803

The following Committee Note was proposed:804

805
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     27  During the Sept. 5 meeting, it was mentioned that prudent counsel will direct the client
to make a "snapshot" backup tape (or tapes) of all that's on its system on the day it becomes
aware of the suit.  This snapshot backup can then be stored for possible use if needed, and
ordinary operation of the computer system can continue until the court directs otherwise.

     28  The one exception is the treatment of privilege waiver, covered in item (6).  On that
subject, the Committee received numerous reports of problems with hard-copy documents before
attention focused on electronically-stored data, so it is understandable that the discussion
proposal reaches hard copy materials.

This rule does not address preservation obligations that may arise prior to the806

commencement of a civil action.  The preservation obligation does not require a party to807

preserve multiple copies of the same data -- for example, successive backups when a808

single backup captures the same data.  However, because backup data may be required to809

be produced pursuant to Rule 26(b)(1), as explained in Rule 34, one copy of such data810

must be preserved.27811

812

A prime topic for consideration is whether this proposal strikes the right balance.  One813

starting point is to observe that the preservation proposal reaches all material, not just814

electronically-stored materials.  Whether it is wise to do that could be debated.  There is presently815

no rule provision explicitly addressing preservation of hard-copy materials, and the Committee816

has not received comments indicating that there is need for rulemaking to deal with this topic. 817

Since the general focus of this amendment package is on electronically-stored data,28 it may be818

jarring to introduce a potentially-important rule provision that deals with hard copy materials in819

this package.820

821

In the same vein, addressing hard copy materials may require considerable inquiry into822

the exact current treatment of preservation of these materials.  The rule presumably is not823

intended to displace any other legal regimes that address preservation, but that point should be824

made clear in the Note if this method is pursued.  Preservation obligations often arise under those825

regimes before a suit is filed, and it is presumably not the intention of this provision to alter that.826

827

A similar question is whether this provision should be located near Rule 34. 828

Understandably, it addresses a concern that is likely to be important in regard to document829

production.  But this consideration can also matter in relation to other topics -- interrogatories830

and depositions (particularly Rule 30(b)(6) depositions of IT people) come to mind.  So it might831

be desirable to locate the provision instead in Rule 26, which deals with discovery generally.832
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Putting together the idea that it might be safer to limit the new provision to electronically-833

stored data and the idea that it would be better to locate it in Rule 26, one could proceed with a834

new Rule 26(h)(3), to go along with other discussion proposals presented earlier in this835

memorandum:836

837

Rule 26.  Duty to Disclose; General838

Provisions Governing Discovery839

840

* * *841

842

(h) Electronically-stored data.843

844

(1) Scope of electronically-stored data.  Electronic data [Digital data]845

{Computer-based data} includes all information created, maintained, or846

stored in digital form, on magnetic, optical or other media, accessible by847

the use of electronic technology such as, but not limited to, computers,848

telephones, personal digital assistants, media players, and media viewers.849

850

(2) Inaccessible electronically-stored data.  In responding to discovery851

requests, a party need not include electronically-stored data created only852

for disaster-recovery purposes, or that is {not [reasonably] accessible853

without undue burden or expense} [accessible only if restored or migrated854

to accessible media and format] {not accessible [reasonably available] in855

the usual course of the responding party's {business} [activities]}.  For856

good cause, the court may order a party to produce inaccessible857

electronically-stored data subject to the limitations of Rule 26(b)(2)(B),858

[and may require the requesting party to bear some or all of the reasonable859

costs of {any extraordinary efforts necessary in} obtaining such860

information].861

862

(3) Preserving electronically-stored data.  Upon commencement of an863

action, all parties must preserve electronically-stored data that may be864

required to be produced pursuant to Rule [26(a)(1) and] (b)(1), except that865

materials described by Rule 26(h)(2) need not be preserved unless so866
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     29  This bracketed phrase may be undesirable.  Is it important that this provision apply to
other sanctions?  Perhaps the sanctions of Rule 37(c)(1) would come to mind, but does this mean
that a party that fails to disclose electronic evidence in violation of its obligations under Rule
26(a) may not be sanctioned by exclusion of the evidence?  More generally, Rule 37(b) sanctions
usually apply only to failure to obey a discovery order under Rule 37(a).  Would courts enter
37(a) orders in situations that would be exempted by this rule from imposition of sanctions?

     30  Would this cover failure to provide information sought by interrogatory about
electronically-stored data?

     31  It was proposed that this provision include this finding requirement.  Is this
necessary?  There are no other finding requirements in Rule 37.

ordered by the court for good cause.  Nothing in these rules requires a867

party to suspend or alter the operation in good faith of disaster recovery or868

other [computer] systems {for electronically-stored data} unless the court869

so orders for good cause, [providing that the party preserves a single day's870

full set of such backup data].871

872

(b)  Sanctions873

874

(f) Failure to Produce Electronically-stored Data.  A court may not impose sanctions on a875

party [under Rule 37(b)]29 for failure to produce30 electronic documents unless [the court876

finds that]31877

878

(1) the party deleted, destroyed, or otherwise made unavailable electronically-stored879

data that were described with reasonable particularity in a discovery request, or 880

881

(2) the party willfully or recklessly deleted, destroyed, or otherwise made unavailable882

electronically-stored data in violation of [Rule 34.1] {Rule 26(h)(3)}.883

884

885

886

887

888

889

890

891
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     32  The original proposal was as follows:

(f) Failure to Produce Electronic Documents.

(1) In General.  A court may not impose sanctions [under Rule 37(b)] for failure to
produce electronic documents unless [the court finds that]

(A) the documents were accessible to the party, or that party declined an offer
by the party seeking production to bear or share the expense of making the
documents accessible; and

(B) the party deleted, destroyed, or otherwise made unavailable electronic
documents that were described with [reasonable] particularity in a
discovery request, or electronic documents that were relevant to pending,
threatened, or reasonably anticipated litigation; and [or]

(C) the responding party willfully or recklessly failed to preserve the electronic
documents; and [or]

(D) the requesting party is materially prejudiced by the loss of the electronic
documents.

(2) Continued Normal [Ordinary] {Customary} Operation of Computer Systems.  
Nothing in this rule [these rules] requires the responding party to suspend or alter
the good faith operation of the responding party's electronic or computer systems
absent a court order.

Proposed (2) was moved to the new preservation rule, now styled 34.1 or 26(h)(3). 
Proposed (1)(A) was deemed unnecessary due to proposals to deal elsewhere with the problem of
inaccessible data.  Proposed (D) was deleted due to the view that the sanctions decision itself
involves consideration of prejudice, and that stating it as a requirement in the rule would involve
double counting.  The Note, however, should mention the importance of focusing on this issue in
determining whether to impose sanctions.

Comment892

This provision is a narrowed version of the proposal that was before the Subcommittee.32 893

The eventual reasoning of the Subcommittee on Sept. 5 was that these constraints on sanctions,894

coupled with the articulation and limitation of a preservation duty described in item (7)(a), would895

adequately protect against inappropriate imposition of serious sanctions.  It was expected,896

however, that the Committee Note would emphasize the notion that serious sanctions should897

ordinarily be warranted only where there is serious prejudice as a result of the failure to preserve.898
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     33  The question whether such a rule amendment would be desirable is reportedly being
discussed at a meeting of a committee of the ABA Section of Litigation in late September

APPENDIX899

900

Agenda Materials on Privilege Waiver901

Fall 1999 meeting902

903

(2) Privilege Waiver904

905

This is an issue the Committee has touched on several times before.  Accordingly, it906

seems that some background on this discussion is in order at the outset.  The purpose of raising907

the question again is to determine whether (a) it is time to proceed to draft a proposal for a rule908

amendment, (b) the Committee feels that the idea of such an amendment should be dropped, or909

(c) the question should be deferred (perhaps until other discovery proposals emerge).910

911

The problem of wasting time reviewing large quantities of documents to remove all912

material that could be withheld on grounds of privilege was first raised by some at the conference913

the Subcommittee held in San Francisco in January, 1997.  In June, 1997, David Levi and I914

attended the mid-year meeting of the ABA Section of Litigation in Aspen, Colorado, and a915

session of that meeting was devoted to discovery issues, with an open mike for comments and916

suggestions from the floor.  A number of those who used the mikes during that session urged that917

something be done to reduce the burden of document review to avoid privilege waiver.918

919

Under date of June 2, 1997, I developed a list of possible ideas for rule amendments, and920

this list was circulated to the various bar groups that were invited to comment on the question of921

revising the discovery rules during the Boston conference in Sept., 1997.  The list included the922

question whether a rule change should be made to deal with the waiver problem.  There was923

nevertheless not much attention to this question in the written submissions from bar groups about924

the Boston Conference [in September, 1997].  Just to provide a context, herewith a recap of the925

views expressed (and not expressed):926

927

ABA:  Despite the interest of some during the Aspen meeting (noted above), the ABA928

Section of Litigation did not mention the subject in its submission (which was prepared929

by the Section's Task Force on Discovery)33930
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[1999], and the insights from that discussion should be available to the Committee at its October
meeting.

5931

ACTL:  The American College of Trial Lawyers limited its submission to scope of discovery.932

933

ATLA:  ATLA reported on the reactions of lawyers who  participated at a session during934

its 1997 annual convention, saying that it "see[s] nothing prejudicial in a rule that might935

insulate the producing party from an inadvertent waiver of privileges."  (ATLA936

submission at 4)937

938

DRI:  The Defense Research Institute submitted a number of proposals, including a 17-939

page discussion of document production under Rule 34, but this did not mention privilege940

waiver.  (DRI tab IV)  It also submitted an 8-page discussion of problems with privilege941

logs, but this paper did not focus on waiver either.  (DRI tab VI)942

943

TLPJ:  The Trial Lawyers for Public Justice urged that a rule change to deal with the944

problem of privilege waiver was unnecessary because there is already caselaw on the945

problem that adequately handles it.  TLPJ suspected, however, that a change would946

"protect more information than is currently protected," and would also produce litigation947

about what is "inadvertent" production of privileged material.  (TLPJ submission at 21-948

22.)949

950

PLAC:  The Product Liability Advisory Council submitted results of a survey of its951

members, but there was no substantial attention to privilege waiver problems, although952

there were some expressed concerns about privilege logs.953

954

During the panel on documents at the Boston Conference [in September, 1997], there was955

little attention to privilege waiver.  Magistrate Judge Zachary Karol said that the fear of956

inadvertent waiver holds up the discovery process, and he suggested that it would be desirable to957

devise a method to permit initial review without waiving privilege, leaving the question of958

assertion of privilege until copying is requested.  This would, he said, solve the delay problems959

and reduce the burden of privilege logs for materials that nobody wants anyway.  Chilton Varner960

questioned whether some anti-waiver provision could be applied in diversity cases.  Most of the961

discussion was about other topics.962
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Although there was not much interest expressed in Boston in addressing this problem, the963

possibility of reducing the risk of privilege waiver was included in the array of possible reforms964

brought to the Committee at its Oct. 1997 meeting.  (Agenda materials at 25-26)  At that965

meeting, there was some discussion of the problem and the Discovery Subcommittee was asked966

to consider these questions.  (Minutes of Oct., 1997, meeting at 16-17)  The agenda materials for967

the Santa Barbara Subcommittee meeting in January, 1998, included considerable discussion of968

privilege waiver issues (Santa Barbara agenda materials at 57-65), and yielded some alternative969

proposals that were submitted to the full Committee during its March, 1998, meeting.  (March970

1998 agenda materials at 37-39)  The subject was again discussed at the Durham meeting, and971

the conclusion was that the Subcommittee should study these issues further.  (Minutes of March,972

1998, meeting at 36-37)973

974

Since the Durham meeting, much energy has been invested in considering the amendment975

proposals that were approved there and (in June, 1998) approved for publication by the Standing976

Committee.  Besides the public hearings and full Committee consideration of these proposals, the977

Discovery Subcommittee has conferred about them.  The Subcommittee has not had further978

discussion of privilege waiver during this time.  Nonetheless, because there appears to be a979

significant question about whether a rule amendment to deal with this problem is desirable, it980

seems useful to raise the matter again with the full Committee.981

982

The purpose of this discussion, then, is to introduce the issue.  In large measure, this983

introduction includes points and suggestions already addressed by the Committee, but unlike984

those earlier occasions the 1997-99 discovery package is no longer before the Committee. 985

Accordingly, this memorandum introduces the subject by addressing three topics:  (a) the specific986

rule proposal previously discussed; (b) the question whether such a change would be helpful; and987

(c) the question whether such a change can be made through the rules process without affirmative988

action by Congress.989

990

(a)  The specific rule proposal:  Actually two different versions of a rule proposal, both991

focused on Rule 34(b), were presented to the Committee during the March, 1998, meeting at992

Durham.  They both appear below as alternative final paragraphs to Rule 34(b):993

994

(b) Procedure.  The request shall set forth, either by individual item or by995

category, the items to be inspected and describe each with reasonable particularity.  The996
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request shall specify a reasonable time, place, and manner of making the inspection and997

performing the related acts.  Without leave of court or written stipulation, a request may998

not be served before the time specified in Rule 26(d).999

1000

The party upon whom the request is served shall serve a written response within1001

30 days after the service of the request.  A shorter or longer time may be directed by the1002

court or, in the absence of such an order, agreed to in writing by the parties, subject to1003

Rule 29.  The response shall state, with respect to each item or category, that inspection1004

and related activities will be permitted as requested, unless the request is objected to, in1005

which event the reasons for the objection shall be stated.  If objection is made to part of1006

an item or category, the part shall be specified and inspection permitted of the remaining1007

parts.  The party submitting the request may move for an order under Rule 37(a) with1008

respect to any objection to or other failure to respond to the request or any part thereof, or1009

any failure to permit inspection as requested.1010

1011

A party who produces documents for inspection shall produce them as they are1012

kept in the usual course of business or shall organize and label them to correspond with1013

the categories in the request.1014

1015

On agreement of the parties, a court may order that the party producing documents1016

may preserve all privilege objections despite allowing initial examination of the1017

documents, providing any such objection is interposed as required by Rule 26(b)(5)1018

before copying.  When such an order is entered, it may provide that such initial1019

examination is not a waiver of any privilege.1020

1021

On agreement of the parties, a court may order that a party may respond to a1022

request to produce documents by providing the documents for initial examination. 1023

Providing documents for initial examination does not waive any privilege.  The party1024

requesting the documents may, after initial examination, designate the documents it1025

wishes produced; this designation operates as the request under this paragraph (b).1026

1027

These two alternatives emerged from the Subcommittee's Santa Barbara meeting. 1028

Discussion in Kennebunkport could focus on these specifics of these proposals, and the1029

differences between them, but it is probably more fruitful first to consider whether such a change1030

would be desirable.1031
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To introduce that general question, it seems helpful to mention some additional points1032

about what this proposal includes, and what it does not include.  First, it does not focus on the1033

protective order provisions of Rule 26(c).  Because documents are the area where the problem1034

reportedly exists (as opposed to depositions, etc.), Rule 34 seems the proper place to deal with it. 1035

It is also true that the Committee voted in Durham not to pursue amendments of a different sort1036

to Rule 26(c), so it might be preferable not to propose different changes to that same rule.1037

1038

Second, this proposal does not deal with a lot of privilege waiver issues that have been1039

addressed in the caselaw.  For a general discussion of those issues, see Marcus, The Perils of1040

Privilege: Waiver and the Litigator, 84 Mich. L. Rev. 1605 (1986).  Thus, there is no effort here1041

to deal with privilege waiver that results from putting privileged material "in issue," from sharing1042

of privileged materials with other litigants, or from witness preparation using privileged1043

materials.1044

1045

Most significantly, this proposal does not attempt in any general way to deal with the1046

problem of "inadvertent production."  This occurs when a party turns over privileged material1047

without intending to.  "The inadvertent production of a privileged document is a specter that1048

haunts every document intensive case."  F.D.I.C. v. Marine Midland Realty Credit Corp., 1381049

F.R.D. 479, 479-80 (E.D. Va. 1991).  By reducing the document review burden, this sort of1050

proposal might limit this risk, but it does not otherwise alter the way in which actual inadvertent1051

production is handled by the courts.  And the federal courts have not spoken with entire clarity on1052

this question, for there seem to be three lines of cases.  See 8 Federal Practice & Procedure §1053

2016.2 at 241-46.1054

1055

During the [January, 1998] Santa Barbara meeting [of the Discovery Subcommittee to1056

draft rule proposals on the topics that the full Committee determined were worth pursuing during1057

its October, 1997 meeting based in part on the September, 1997, Boston Conference], the1058

Subcommittee did not think that trying to deal generally with inadvertent production would be a1059

fruitful subject of rule amendment.  For one thing, it might heighten the problems of authority1060

discussed below under heading (c).  For another, it seemed likely to immerse the Committee in a1061

thicket of refining the caselaw.  The three lines of cases include two that the Committee would1062

probably not embrace.  One makes almost all disclosures a waiver, no matter what, so that1063

adopting such a rule would heighten the risk of waiver.  Another makes inadvertent disclosure1064

almost never a waiver, which heightens the sense that the rule change alters privilege law.  The1065

third (and majority) view of the courts is to make the question of waiver turn on a variety of1066
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circumstances.  To "codify" this in a rule would involve addressing many of the questions1067

addressed by the courts:  1068

1069

(1) How much effort must the party seeking to "take back" the waiver show that it made1070

to cull privileged documents?1071

1072

(2) How quickly must the producing party act to undo the mistake, and what it should do?1073

1074

(3) How should the court deal with further disclosure of the materials in question to1075

others in the interim between the inadvertent disclosure and its discovery?1076

1077

(4) How, if at all, should the courts apply the "overriding issue of fairness" that courts1078

using this middle view espouse?1079

1080

Alternatively, the rule could devise a different set of considerations, but undoubtedly this would1081

be something of a challenge.  Rather than undertake that challenge, then, the proposal the1082

Subcommittee brought forward in March, 1998, simply affords the parties a chance to get the1083

court's assurance that permitting the other side a "quick look" to determine what it is really1084

interested in copying will not itself work a waiver.1085

1086

Third, this proposal depends on agreement of the parties.  The Subcommittee discussed1087

the alternative of permitting the same thing on motion (i.e., where one party opposes the1088

arrangement).  But the situation where there is an agreement between the parties is the most1089

vexing one that has been raised in such comments as the Committee has received about this1090

problem.  So far as the party seeking discovery is concerned, to impose such an order might1091

deprive the party of a right to obtain discovery without this concession.  More significantly, to1092

impose such an order on the party permitting inspection might imply the court could deny that1093

party the time needed to screen the documents.  Some years ago, a panel of the Ninth Circuit1094

suggested that ordering production on a "Herculean" schedule without insulation against waiver1095

might be an abuse of discretion.  See Transamerica Computer Co. v. International Bus. Mach.1096

Corp., 573 F.2d 646 (9th Cir. 1978).  But it would seem odd for the court to be able to tell an1097

unwilling party that it could not do as thorough a review as it wanted to do because the court was1098

in a hurry.  So the consent of both is required under the proposal.1099

1100
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(b)  The question whether such a rule change would be useful:  The Committee has had1101

some discussion of this question in the past.  To begin with, the reality is that this sort of thing is1102

already being done, seemingly without the court's imprimatur.  For a recent published example,1103

consider Walsh v. Seaboard Sur. Co., 184 F.R.D. 494, 495 (D. Conn. 1999):1104

1105

On October 29, 1998, Seaboard's counsel reviewed thousands of pages of documents1106

from Garcia's files and identified certain documents that it wished to have copied by1107

Garcia's copying service.  On November 9, 1998, plaintiffs' counsel directed Garcia's1108

office not to release the copied documents to Seaboard because he first wanted to inspect1109

them to make sure that they did not contain any additional protected materials.  Plaintiffs'1110

counsel subsequently took possession of the copies and removed a number of the1111

documents under claim of attorney-client privilege and work-product doctrine.  [The1112

court then addressed and resolved the privilege objections raised in this manner, finding1113

that some privilege objections had been waived due to injection of certain issues into the1114

case, but not inadvertent disclosure.]1115

1116

Given that such arrangements occur already, one might say that a rule change to make1117

them possible is not necessary.  But there is considerable uncertainty about whether such1118

arrangements are currently sufficient to guard against waiver, even when embodied in an order. 1119

Assuming that the agreement of the party seeking discovery would estop that party from arguing1120

waiver, there remains the question of waiver with regard to others.  Ordinarily waiver is "as to1121

the world," and if privileged materials are once turned over to anyone, all others can claim this1122

disclosure waives privileges as to them.  So the basic problem is to insulate the parties against1123

having others use inspection done pursuant to such an agreement as an argument for waiver.1124

1125

The law is presently rather murky on whether such agreements do the job, and whether a1126

court order makes a difference in effectuating such arrangements.  Although the Manual for1127

Complex Litigation (Second) seemed to endorse agreements to contain any waiver that might1128

otherwise result, the Manual (Third) cautions that courts have refused to enforce such1129

agreements, albeit in situations in which there was no court order.  See Manual (Third) § 21.4311130

n.137.  Courts have entered orders purporting to insulate such disclosures from waiver1131

consequences.  But there is a question about whether those orders will be effective.  The Ninth1132

Circuit, in the Transamerica case mentioned above, ruled that an order preserving privilege does1133

insulate disclosure against this effect, at least where it is in the course of very expedited1134

production of large amounts of material under court order.  But more recently that decision has1135
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been described as the approach of "a small number of courts."  Genetech, Inc. v. U.S.1136

International Trade Comm'n, 122 F.3d 1409, 1417 (Fed. Cir. 1997).  So the addition of a1137

provision to Rule 34(b) could either make explicit authority that is already thought to exist by1138

some courts, or supply a procedure that has been thought ineffective by some courts.  This might1139

also encourage more litigants to use this time-saving method.1140

1141

The question, then, is whether the proposed procedure would save time.  When these1142

issues have been discussed in prior Committee meetings, it has not been clear that much time1143

would be saved.  Some feel that no careful lawyer would allow the other side to inspect1144

documents, even subject to such provisions, before reviewing them all to remove privileged1145

materials.  To this it may be responded that where a document request sweeps over wide ranges1146

of materials, and the producing party is confident that the other side will quickly see that most of1147

the material is irrelevant, there is no reason to await and pay for such a careful review of the1148

documents.  In addition, by focusing the parties on what is actually of interest to the party1149

seeking discovery, this procedure may reduce the burden of preparing a privilege log.  Even this1150

modest change may work a significant savings in big document cases.  But to date it has been1151

unclear whether these prospects warrant making a change in the rules.1152

1153

(c)  The question of authority:  This rule change would be useful only if it effectively1154

insulated the "quick look" procedure proposed against being urged as a waiver.  The problem is1155

that in 1988 Congress amended the Rules Enabling Act to include the following in 28 U.S.C. §1156

2074(b):1157

1158

Any such rule [adopted pursuant to the Rules Enabling Act] creating, abolishing or1159

modifying an evidentiary privilege shall have no force or effect unless approved by an1160

Act of Congress.1161

1162

At least some (including one member of the Advisory Committee on Evidence Rules who1163

attended the Boston conference) have argued that the statute prevents this Committee from doing1164

anything about waiver by rule.  There is presently no certain answer to this assertion, but there1165

are reasons to think the statute does not create an insuperable block.1166

1167

To begin with, even if it applies the statute does not prohibit rule-making but only1168

requires that such a provision be enacted by Congress.  Accordingly, the rules process could1169

simply generate the proposal in the hopes that Congress would enact it.  That would be consistent1170
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with the longstanding view that it is undesirable for Congress to change rules by passing1171

legislation except as a feature of the rulemaking process.  Of course, the prospect that affirmative1172

legislation would be required (as opposed to the "pocket approval" that usually attends rule1173

amendments) re-raises the question whether this change is so important as to call for such an1174

undertaking.1175

1176

The more pertinent point is that there are reasons to believe that a provision like the one1177

proposed above would not require affirmative enactment.  Of course, even if the problem were1178

highlighted throughout the rule amendment process and called to the attention of Congress, that1179

would not prevent a party from later arguing that the new provision was ineffective because not1180

adopted by Congress.  But there are arguments that this proposal does not do what the statute is1181

requiring a statute to accomplish.1182

1183

The background is the adoption of the Federal Rules of Evidence, which included1184

detailed privilege provisions when they came before Congress for its review in 1972.  That was1185

an extremely contentious time regarding certain privileges, particularly the Executive privilege,1186

and the orientation of some of the proposed rules seemed to curtail personal protections and1187

broaden governmental ones.  "As the Watergate scandal began to unravel, the notion of expanded1188

privileges of secrecy for government and elimination of privileges for citizens seemed less1189

attractive."  21 Federal Practice & Procedure § 5006 at 104.  But those seemed the likely1190

consequences of replacing caselaw on privilege with the provisions of the proposed 500 series of1191

the Federal Rules of Evidence, and Congress eventually replaced all those proposed rules with1192

Fed. R. Evid. 501, which makes privilege a matter of state law as to issues governed by state law,1193

and calls otherwise for the development of a federal common law of privilege.  Thus when the1194

provision in the 1988 legislation forbids "creating, abolishing or modifying an evidentiary1195

privilege," it seems directed to something different from the proposal above.1196

1197

A quick look at the legislative history of the 1988 legislation shows that the source is1198

indeed the 1972-75 dispute over the Rules of Evidence.  Thus, the pertinent House Report says1199

that "[s]ubsection (b) of proposed section 2074 carries forward current law."  H.R. Rep. 99-4221200

(99th Cong. 1st Sess.) at 27.  (When this legislation was adopted in the next Congress, the1201

legislative history explicitly adopted this provision.  See H.R. Rep. 100-889 at 26.)  The1202

derivation was 28 U.S.C. § 2076, adopted as part of the legislation by which Congress eventually1203

passed the Rules of Evidence, which authorized the Supreme Court to prescribe amendments to1204

those rules.  Thus, the basic thrust was to give effect the limitation on Rules of Evidence that1205
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     34  This rejected rule would have provided:

A person upon whom these rules confer a privilege against disclosure of the
confidential matter or communication waives the privilege if he or his predecessor while
holder of the privilege voluntarily discloses or consents to disclosure of any significant
part of the matter or communication.  This rule does not apply if the disclosure is itself a
privileged communication.

     35  As explained in Federal Practice & Procedure § 5721 at 505-06:

The proposed rule was noncontroversial, but the Justice Department wanted to amend the
rule by adding "under such circumstances that it would be unfair to allow the claims of
privilege."  It was apparently worried that the proposed rule would make it a waiver for
the government to share information from an informer with another government.  The
Advisory Committee left Rule 511 undisturbed in the Revised Draft, but it amended the
proposed rule on the informer privilege to resolve the Justice Department complaint. 
This failed to mollify the Department, which renewed its proposal to amend the rule, this
time with the support of a group of Senators who threatened to revoke the Supreme
Court's rulemaking powers if the Advisory Committee did not alter the rules to please the
Justice Department.  The Advisory Committee held fast . . . . The proposed rule was
promulgated by the Supreme Court and sent to Congress, but Congress refused to adopt
the proposed privilege rules and left the matter to the courts under Evidence Rule 501.

alter privileges Congress had embraced in substituting Fed. R. Evid. 501 for the proposed 5001206

series.1207

1208

The rejected 500 series included a proposed Rule 511 regarding waiver,34 so there is at1209

least some basis for worrying that waiver rules were included in the prohibition now embodied in1210

§ 2074(b).  But the objections to this rule (as opposed to the proposed rules creating privileges)1211

don't seem addressed to civil cases, and were about overbroad application of waiver under the1212

proposed rule, not unduly narrow application of waiver.35  In relation to civil litigation, the1213

proposed rule seems to have been taken as uncontroversial.  For that reason, a change like the1214

one above -- allowing the judge to regulate the operation of discovery in a civil case -- seems to1215

present quite different problems from the general regulation of the waiver of privileges in a wide1216

variety of circumstances under rejected Rule 511, although counterarguments can be made.1217

1218

The view that regulation of pretrial litigation can include some provisions that might1219

affect waiver is confirmed by other rulemaking that has occurred.  The Rules of Evidence1220

themselves include Evidence Rule 612, regarding materials shown to witnesses, and this rule has1221

been read to abrogate privilege protection when privileged materials are shown to prospective1222

witnesses.  Even while it was refusing to adopt Fed. R. Evid. 511, Congress enacted Rule 612. 1223
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     36  The Committee Note stated:  "Given this obligation of disclosure, litigants should not
longer be able to argue that materials furnished to their experts to be used in forming their
opinions--whether or not ultimately relied upon by the expert--are privileged or otherwise
protected from disclosure when such persons are testifying or being deposed."

This Committee addressed itself to similar issues in proposing the expert disclosure provisions of1224

Rule 26(a)(2)(B), which calls for disclosure of "the data or other information considered by the1225

witness in forming the opinions," a point made clearer in the Committee Note.36  So at least some1226

kinds of privilege waiver issues have been addressed by rule.1227

1228

More pertinent yet is the 1993 addition of Rule 26(b)(5), which requires that a party1229

withholding materials under claim of privilege provide specifics about the basis for the claim. 1230

This is the source of the privilege log requirement that was raised by some in 1997.  The1231

Committee Note says that "[t]o withhold materials without such notice . . . may be viewed as a1232

waiver of the privilege," and at least some courts have so treated failure to satisfy this1233

requirement.  See 8 Federal Practice & Procedure § 2016.1.  But if a rule could not modify1234

privilege protection by treating failure to comply as a waiver, this provision would seem invalid1235

under § 2074(b).  Nobody has ever so suggested.1236

1237

To the contrary, all of these provisions seem to be proper subjects for regulation by rule1238

because they relate to the smooth functioning of the civil litigation process.  The Supreme Court1239

has recognized the need for the court to have significant latitude in regulating discovery in1240

particular, e.g., Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984), and the focus of the proposal1241

above is therefore on the authority of the court to accomplish just such a result by avoiding1242

needless delay and expenditure in document production.  Whether a more ambitious treatment of1243

inadvertent production (mentioned in sub-section (a) above) would similarly be proper by rule is1244

not clear.  Indeed, it cannot be said that even the proposed approach would be immune to1245

challenge, but it does seem that a good case can be made for this change being within the scope1246

of rulemaking for civil cases.1247


